OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
- ATTORNKY GENERAL

Hono’eble €, Slreaons
County Auditor
fSenderson County
sthans, Texas

Dear Sir: Opinion No. O=7411 “
Re: Authority of the Core one
Cout t-o’unw pPOTRe

& orday inereas the wion

:%ﬂocramm‘l:‘omtottgmm‘
of dapaties and elarks

thgu thio order was pasped the

HO COMMUNICATION IS TO B8 CONBTRUED AS A DEPARTMENTAL OPINION UNLISS APFROVYED BY THI ATTORNEY GENERAL OR PIRET ASSISTANY

3C



31

Hon, C, Simmons - Page 2

miith this increase in effect the Officers
Salary would bgothe end of 1947 be overdrawn approxi-
nately 39,000.00 and no funds available in the General
Fund to supplement the Salary Fund,

"Could this be o legal expenditure, or should the
Court be required to keep the expenditures within the
estimated receipts?”

In answer to our letter requesting edditional information,
you sent us a copy of the following order:

"'The State of Texas,
-County of Henderson:

m10n this the 5th day of August A.D. 1946 the
Commissioners Court met in regular session and also re-
sumed their duties as a Board of Equaligation,

ttAmons other things the following mroceodings
were had to wit: On motion made by Comnissioner Boatright
and seconded by Commissioner d. b, warren, that salaries
of County Officials be increased 25% of their present sal-
aries and thelir deputies and employees salaries be in-
creased 104 of their present salaries, a vote was taken
and same was passed unenimously by the court to become
effoctive on September 1, 1946, The Auditor was instructed
to amend the budget to that effect, The Court moved to -

ggjgufn as zn Equaliszation Board until Fonday, August 12,
40,

mAgain on August 26, 1946, order again passed to
tamend budget rpising salaries as per order of Court passed
Aug. 5, 1946,

The Cormissioners! Court rmst find that the financial con-
dition of the county is such as will permit the proposed increase in
salary, and must also find that the needs of such officers justify
the increase before the proposed increase mentioned in your inquiry
can be made. This d8partnment has repeatedly held that any increase
in the salary of a eounty officiel authoriged by S, B. 123, Acts of
the 49th rIalature Reg. Ses., 1945, would be subject to the budge
law (Art, 6&9&-9 - ésgawll, v.k.c S.’ and thet in order to provide
for such inerease, the county budget would have to be amended in
accordance with said budzet law. In connection with the foregoing,
we call your attention to the following. In the case of Dency v.
Davidson, 183, S.w. 2d 165, (writ refused) the Court stated the
following:
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"The order of the Commisasioners'’ Court referred
to in the stipulation is that set forth {insofar as
material parts are concerned) in the forepart of this
opinion., Briefly stated, the order deslarva that (1)
there oxists a necessity for Cauercn County to acquire
a building in San Benito, (2) that the building owned
by lira, Jennie 3, Boll is suitable for the County's
needs, (3) thet the price esked therefor is reasonable
and fair, (L) that the-counti has current funds not
otherwise appropriated, sufficilent to purchase the
property, (5? that ¥rs. Bell be paid ,37,500.00 by
warrant of the County Treasurer, upon apﬁroval of title
and delivery of deed, and that fﬁ) fthe 1944 budget be
amcended to 4inelude c¢ollectec though unanticipated
revenues, and to include this expenditure.!

o ¥ R

"It can hardly be contended that the order of April
29(,l 1944, in itselfl effected an amendment of the 194l
bu L v ing

-

scte  in fach, the order doea not contain findinzg
that the emervency conditiong set forth in the statute

4 s ndpment_oi the budget do jn fact
gxigt. It mcy have been contenplated by the Commissioners?!
Court thet some further order with reference to the county's
budget would be entered. This 1s sugrested in anpellants!
brief, Howaver that may be, the order of Apri] 27, 1944,
1s insufficient in itself (und there is no further order
in the record} to authorize the deliveri of a county war-
rant for the sum of $37,500 to iirs, Bell. It follows that
the injunction issued restraining the pa t of the county's
funda to her under and by virtue of the Commissioners! Court
ordeg of April 29, 1944, was properly issued.” (Emphasis
ours

e held in our Opinion No. O0=5053=A:

"This depertment has regeatedly held tiat the question
of 'greve pubiic necescity! is a fact question to be de-
termined primerily by the commissioners' court, It is
apparent from your letter that yecur position is that no
tcrave public necessity' existed at the time the county
budget waa amended to take care of increase in salaries

for certain county officials and therefore the commission-
ers! court was unauthorized to make such amendment. However,
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on the other hand it is appasrent that the commis=
sioners' court did decide that they were legally
authorized Vo0 aménd the county budget and in fact

did amend said budget,
"This department has held {(Opinion No. 0-2315)

that the diascretion of the commissioners' court 4s
not absolute authority to expend county funds in the
case of an emergenc{, and is final, only where the
question is debatable or where the existence of an
emergency is unquestionable. However, sald court has
no authority to determine and declare that an emer-
gency exists, and expend county funds therefor, where
the facts clearly show the contrary. Such court has
no legal authority to declare an emergency and evade
tl.e law, vhere in fact, no emergency exists."

In view of the foregoiﬁg, it 1s the opinion of this de-
partment that the Cormissioners! Court is unauthorized to make the
expenditures mentioned by you unless it finds, 4in their judgment,
the financial condition of the county and the needs of the officers
Justify the increase in compensation. The Commissioners' Court

rnust make such expenditures "in strict compliance with the budget
law except emergency expenditures in the case of grave public neces-
sity to meet unusuax and unforeseen conditions which could not by
reasonable , diligent thought and attention have been included in

the original budgetn,

On the basis of the language contained in Damgcy v. Davidson,
it is our further opinion that the order of the Commissioners! Court
which you have sent us does not authorise the proposed increase in
the salaries of the various county officlale since said order does
not contain findinge that the emergency conditions set forth in the
budget law authorizing an amendment to the budget do in fact exist,
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